
LEGAL BITES 

What our clients are saying 

about us… 

“I was really impressed with 

how the team at Howat      

Avraam were able to handle 

my case, really listening to my 

needs, and bringing specialist 

knowledge and tactical       

expertise to the fore. They 

were a pleasure to work with 

and I can't recommend them 

highly enough.”  

Joanna Argent , Director 
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INVITATION TO ALL OUR READERS 

As well as keeping you updated this year, we’re here to provide        

practical advice on issues that affect your businesses.  Please do keep 

an eye out for our seminars and legal advice clinics and don’t hesitate 

to contact us with any legal queries, concerns or general comments on 

our newsletter… 

 

AND REMEMBER—PREVENTION IS BETTER THAN THE CURE! 

 

BITESIZE CHUNKS OF COMPANY, DISPUTE RESOLUTION & EMPLOYMENT LAW 

Seeking legal advice BEFORE things go wrong can save management 

time and disruption, minimise legal expenditure and help avoid costly 

court and tribunal battles.  We are here for the difficult times but, from 

experience, believe clients are best served by pro-active legal support 

during the quiet times. 

APRIL 2015 



RESTRICTED REPORTING ORDER GRANTED IN SEXUAL  

HARASSMENT CASE  

 

In tribunal proceedings, a Restricted Reporting Order (“RRO”)     

prohibits specific facts or matter from being published or made  

available to the public. The decision on whether or not to grant a 

RRO will fall on the specific circumstances and the competing    

interests of the individuals concerned. 

 

When a RRO request is made in reliance on the right to privacy  

under Article 8 of the European Convention of Human Rights, this 

right needs to be balanced against the right to freedom of           

expression under Article 10. In the case of EF and another v AB 

(Debarred) and others UKEAT/0525/13, the Employment Appeal 

Tribunal (“EAT”), the right to privacy prevailed; the EAT held that 

the sexual allegations made about their private lives and there was  

EMPLOYMENT LAW  
 

 

 

no public interest in identifying either of them.  

This case concerned numerous allegations of sexual harassment being raised by AB against a number of respondents, one of whom was 

the CEO (EF) of a group of companies that had acquired AB’s business. The allegations included the assertion that EF had encouraged AB to 

attend sex parties and that EF and his wife, NP, had sexually abused him for almost 13 years. 

AB’s allegations appeared to have been prompted by an anonymous letter received by EF making a series of allegations of dishonesty 

against AB. When the letter was shown to AB, he proposed entering into a non-compete agreement for three years in exchange for £10 

million to be paid on his termination with £100,000 paid to his daughters who were employed by the business. This was out rightly        

rejected. 

On the commencement of an investigation into the allegations of dishonesty, AB notified EF that he intended to notify shareholders and go 

public with five allegations that EF had sexually abused him. AB resigned and circulated an email attaching a sexual photograph of EF’s 

wife, NP, and told the company of his intention to take matters "to the next level via all different media available". He did just that. 

The EAT found that the respondent, EF and third party, NP had a right to privacy in respect of the sexual allegations made about their    

private lives and that there was no public interest in identifying either of them. The EAT also concluded that AB had brought the              

proceedings as an act of revenge in an attempt to secure a large amount of money by blackmail. Finally, it considered that any failure to 

grant the RRO would expose NP’s child (ten at the time of the hearing) to having his mother identified as a participant in sexual activity 

and in a pornographic photograph. A permanent RRO was granted for EF and NP. 

 

 
LABOUR’S PLAN TO ABOLISH TRIBUNAL FEES SYSTEM “Decent minimum standards are good for business”, says Ian Murray, Shadow  

Minister for Trade and Investment. He claims that the Government has weakened employment rights and promoted a hire-and-fire culture, 

making the landscape worse rather than better for both employers and employees.  

 

The Labour party has pledged to unlock the door to justice and address insecurity and unfairness in the workplace by abolishing 

the employment tribunal fees system. Tribunal fees are not deemed by the reds as an effective way of weeding out hopeless cases or those 

“trying it on” as the fees exemption system takes no account of the merits of the case.  

The first full year of fee charging has undoubtedly seen a stark drop in employment tribunal claims not to mention a reduction of 55% in 

applications to the Employment Appeal Tribunal in England.  Labour has expressed it dissatisfaction with the system of the past where the 

process was so slow that meaningful justice was not available. What is not clear is how Labour will reform the employment tribunal system 

in order to accommodate this change.  



   EMPLOYMENT LAW 
      DATA PROTECTION UPDATE 

DATA PROTECTION AND DIRECT MARKETING: NUISANCE CALLS AND 

TEXTS  

From 6 April 2015, the Data Protection Act 1998  will be amended to 

remove the need to prove "substantial damage or substantial distress" 

before the ICO can take action in respect of unsolicited direct marketing 

communications, including calls (automated or live), faxes, texts and 

emails. The amendment will make it easier for the ICO to issue monetary 

penalty notices to organisations that flout the rules on unsolicited      

electronic direct marketing. 

It will now become increasingly important for organisations to comply 

with the rules on direct marketing and keep their records of consent and 

suppression lists up-to-date as evidence, in case of a complaint or an ICO 

investigation. 

The key data protection issues that a business should consider when 

carrying out direct marketing are: 

 The penalties for failing to comply. 

 The customer data that needs to be protected and secured. 

 Storing of customer data for marketing purposes. 

 Whether the marketing being sent by post or telephone is solicited 

or unsolicited. 

MOTIVE BEHIND DATA  SUBJECT ACCESS REQUEST CAN  BE 

CONSIDERED BY THE COURT  

It is already established that, in having the right to access, 

individuals are entitled to check their data is being            

processed lawfully but is not a right to all information and it 

is not intended for discovery purposes with a view to       

litigation. In the case of Ali Babitu Kololo and Commissioner 

of Police for the Metropolis [2015] EWHC 600 (QB), 9 March 

2015, the High Court considered the purpose behind 

the data subject access request and ordered the Metropoli-

tan Police Service (“MPS”) to grant the request. 

Mr Kololo was appealing his conviction and death sentence 

in Kenya for robbery with violence and the kidnapping of 

two British nationals; he made data subject access           

requests to the Home Office, the Foreign and                    

Commonwealth Office and the MPS. The MPS refused to 

disclose the information as the request was considered to 

be an improper attempt to use the Data protection Act 1998 

(“DPA”) and an abuse of process. 

The principal reason for Mr Kololo’s request was deemed by 

the court to be for the purposes of assisting his case but, for 

the information to be of any assistance, he would need to 

correct any inaccuracies. The Data Protection Act 1998 

(“DPA”) contains a right to rectification; Mr Kololo’s request 

therefore accorded with the DPA and, as he had been sen-

tenced to death, ordering disclosure, was proportionate. 

The court did not consider his request to be an abuse of 

process. The circumstances in this case are dramatic and 

perhaps not akin to the background of most data subject 

access requests; however, the prevalent point arising from 

this case that should be noted, is that an individual’s rea-

son for making such a request, must be taken into account. 



THINKING OF LEAVING A NEGATIVE REVIEW?  THINK 

AGAIN…  In the recent case of Bussey Law Firm PC 

and another v Page [2015] EWHC 563 (QB) (6 March 

2015), the High Court has awarded £50,000 damages 

to a US law firm and its principal after finding that a 

false posting on the firm's Google Maps profile 

was defamatory.   

 

Whilst admitting that the posting of the negative    

review of the firm had come from his Google account, 

the Defendant denied that he was responsible for 

it.  Instead, in defending the case against him, the 

Defendant proposed various hypothetical                 

explanations for the defamatory wording, which 

the Court held, on balance, to be extremely            

improbable.  For example, it was held to be extremely 

unlikely that anyone had successfully hacked into the 

Defendant’s account; furthermore, there was no     

evidence that anyone had done so nor any apparent 

reason why anyone with a grudge against the      

Claimants would do so. 

 

The Judge commented that it was unclear why the 

Defendant wished to attack the Claimants, although 

the most likely explanation appeared to be              

financial.  In any event, the High Court ruled it was not 

necessary to reach a conclusion on the motive and the 

awarded the US lawyer £45,000 damages, taking   

particularly into account the impact upon him         

personally, and the need for clear vindication.  The 

Court stated that it would have awarded a further 

£25,000 to the firm but, due to a voluntary cap on 

damages of £50,000, this was the total sum to be   

recovered.  The Court did not, therefore, make any 

additional award for punitive damages, although it 

indicated it would have been prepared to do so. 

 

With the increase use of seemingly anonymous social 

media, this case serves as a reminder to those         

pursuing an alterior motive by leaving a negative   

review.  It will also inspire confidence for businesses 

looking for reparation for damage caused by former 

"disgruntled" customers.  

DISPUTE RESOLUTION 

 

GET YOUR CLAIM RIGHT FIRST TIME - COURTS REFUSE AMENDMENT        

REQUEST    In Bourke and another v Favre and another [2015] EWHC 277 (Ch) 

(2 February 2015), the High Court refused the Claimants’ request to amend 

their particulars of claim only a month before trial in order to add an           

additional claim.  The Court held that the Claimants should have thought of 

the alternative claims sooner, particularly as the claim related to a property 

matter and one of the Claimants was a Partner in a firm 

of Solicitors specialising in property disputes. 

 

It wasn’t overlooked that there was potential for the Claimants to bring a   

second action in any event so the Court chose to first allow the Defendants 

the option to decide whether they wished to deal with the new claims in the 

forthcoming trial. 

 

In reaching his decision, the Judge considered the four relevant factors set out 

in Brown v Innovator One plc [2011] EWHC 3221 (Comm), as to whether the 

late amendment should be permitted, being: 

 

 The history regarding the amendment; 

 The prejudice to the Applicant if it were refused; 

 Any prejudice to the Respondent if it were allowed; and 

 The clarity and particularity of the amendment. 

 

Furthermore, in the absence of a good explanation for any delay in seeking an 

amendment within proceedings, the Courts commented that an Applicant 

only has itself to blame.   

 

This case shows the importance of careful consideration and, where            

appropriate, taking professional advice before commencing a 

claim. Unjustified late amendments are likely to either be refused or, at best, 

come with costs implications that are best avoided! 



CONTACT US 

To discuss any of the issues raised in this Newsletter, do: 

Call for a telephone consultation on 020 7884 9700; 

Email us with an enquiry at info@hasolicitors.co.uk; 

Drop into the office to see us at 154-160 Fleet Street, London, EC4A 2DQ; or 

Visit us online at www.howatavraamsolicitors.co.uk. 

BUY-TO-LET LANDLORDS: LIABILITY FOR REPAIRS IS NOW ON YOUR         

DOORSTEP Buy-to-let owners of leasehold properties and other                 

intermediate landlords will be concerned by a recent Court of Appeal        

decision on the liability for repairs to the exterior of a building.   

 

In a recent case, under the terms of the headlease, the freeholder was      

responsible for keeping the communal areas in good condition, subject to 

being given notice of the defect.  The Court held that an implied repairing 

covenant applied to the intermediate landlord when the subtenant of the 

flat tripped on an uneven pathway despite the intermediate landlord being 

unaware of any defect. 

 

Buy-to-let owners of leasehold properties and other intermediate landlords 

may unexpectedly find themselves liable for repairs to communal areas, even  

ANOTHER BLOW FOR COMMERCIAL PROPERTY OWNERS Owners of vacant non-domestic premises that are undergoing refurbishment 

should take note of a recent Court of Appeal Judgment.  The Court held that a property that had been undergoing internal refurbishment 

was not exempt from business rates.  On the valuation date, various major building elements had been removed, which included the air 

conditioning system, electrical wiring, sanitary fittings and most of the ceiling tiles. 

 

Those carrying out substantial refurbishment work should not automatically assume that their properties will be assessed at a nominal 

rateable value.  Whether the work required to put the property into repair can be fairly described as "repairs" will depend upon the  

particular facts but, following this decision, property owners may find it more difficult to argue that their properties should be exempt 

from business rates.  The advice is therefore to take advice early - dont leave the issue to chance and face a potential surprise cost down 

the line. 

PROPERTY AND LANDLORD & TENANT 

though the head landlord is responsible for their upkeep and they have no notice of any defect.  As it is impossible to exclude the       

implied statutory   covenants, there seems little that intermediate landlords can do.  Although landlords should generally keep an eye on 

their properties, it may be impossible for them to know in time that a defect has occurred given that liability arises immediately.  Watch 

this space for an influx of litigation around this area!  

mailto:Matthew.Howat@hasolicitors.co.uk

