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What our clients are     
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“Howat Avraam Solicitors 
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solid advice and their   

ability to anticipate       

issues before they       

become problems. Our 
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hands.”   
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WELCOME TO OUR CHRISTMAS EDITION NEWSLETTER  

The Christmas season is well and truly underway and we invite you all 
to join us in celebrating Howat Avraam’s very first Christmas.  

This month’s newsletter holds a selection of legal gems from the previ-
ous month on all matters Commercial and Employment.  

We wish you all a Merry HA Christmas and look forward to keeping you   
updated in the New Year.  

BITESIZE CHUNKS OF COMPANY, DISPUTE RESOLUTION & EMPLOYMENT LAW 

 
START THE NEW YEAR OFF WITH A HOWAT AVRAAM  

LEGAL HEALTHCHECK  
 

It is fundamental for businesses to have up-to-date commercial and         
employment contracts, policies and processes in place to not only en-

sure an entitlement to payment for its services but also to enable 
profitable growth in a dispute free environment.  

We will review, amend and update your internal and external                    
documentation to ensure that you have a solid commercial platform 

from which to grow your business.   



EMPLOYMENT STATUS IS          

REVIEWED BY THE GOVERNMENT 

The question for the Court of   

Appeal (“COA”) to consider in the 

case of Coventry University v   

Mian [2014] EWCA Civ 1275, was 

whether the employer had      

pursued disciplinary proceedings 

without any proper justification 

for doing so thereby breaching its 

duty of care to the employee. This 

case concerned an employee who 

had allegedly been complicit with 

a colleague in preparing false  

references which were              

subsequently used to obtain new 

employment.  

DUTY TO   OFFER A SUITABLE   

ALTERNATIVE JOB TO A REDUN-

DANT WOMAN  ON MATERNITY 

LEAVE A woman on maternity 

leave  during a redundancy       

situation has the right to be 

offered a suitable alternative        

vacancy by virtue of regulation 10 

of the Maternity and Parental 

Leave Regulations 1999. Failure to    

comply with this requirement will 

render a        dismissal automati-

cally unfair. 

The Employment Appeals Tribunal 

(“EAT”) considered the point at 

which the duty arises in Sefton 

Borough Council v Wainwright 

UKEAT/0168/14 and concluded 

that this should be when the em-

ployer first becomes aware that 

her role is or may be redundant.   

This suggests that employers 

should note the exact point in 

time when a redundancy situation 

or restructure arises and offer any 

alternative position from then 

onwards. Whilst there is no exact 

science on how likely a redundan-

cy would need to be in order for 

the duty to be activated, a practi-

cal way forward for employers 

may be to regard the duty as aris-

ing when it notifies the employee 

that she may be at risk.  

There has been little case law on 

this point to date so this provides 

us with some helpful guidance. 

EMPLOYMENT LAW  

The COA found that the employer 

had not breached its duty of care 

to the employee on the basis that 

the decision to instigate             

disciplinary proceedings had not 

been unreasonable. The court was 

satisfied that an objective         

assessment had been made,     

reiterating the point that           

reasonable employers can reach 

different decisions without 

breaching their duty to their     

employee.  

This case demonstrates the      

importance of undertaking     

thorough investigations into    

disciplinary allegations.  

The employer must: 

1. Define the allegations at the     

 outset; 

2. Search for relevant evidence; 

3. Ensure that the employee     

 understands what the             

 allegations are.   



CAN EX-DIRECTORS WITHOLD 

CONFIDENTIAL INFORMATION?  

In Eurasian Natural Resources       

Corporation Ltd v Judge [2014] EWHC 

3556 (QB), the High Court held that 

there were no grounds for finding 

that a director was subject to an im-

plied term requiring delivery up of 

confidential documents after        

termination of his appointment.  

The director's service agreement 

provided that all information        

acquired during his appointment was 

confidential and should not be     

disclosed to third parties or used for 

any reason other than in the         

interests of the company, either   

during the appointment or following 

termination, without prior clearance; 

but included no express term        

requiring him to deliver up confiden-

tial documents on termination. Had it 

been the "obvious but unexpressed 

intention of the parties", one would 

have expected it to be incorporated 

into the contract.  

BEWARE OF DISQUALIFIED DIREC-

TORS: YOU TOO COULD BE IN THE 

FIRING LINE Two directors of a 

scrap metal company have been 

disqualified for a combined 20 years 

for, among other things, allowing an 

undischarged bankrupt and already 

disqualified director to act as a 

company director. The directors' 

conduct was heavily criticised for 

allowing creditor and shareholder 

liabilities to increase but also for 

failing to maintain adequate con-

trols on the company and its princi-

pals. 

The case shows a move in focus on 

policing the disqualification regime 

to the directors themselves. Be 

careful who you enter into business 

with!  

COMMERCIAL LAW  

The Court commented that there 

was also no wider obligation of    

confidence (embracing delivery-up) 

arising from the director's fiduciary 

duties. Where parties to a contract 

have negotiated and agreed the 

terms governing how confidential 

information may be used, their     

respective rights and obligations are 

then governed by the contract and in 

the ordinary case there is no wider 

set of obligations imposed by the 

general law of confidence. 

As always, the lesson is to expressly 

include the obligation to deliver up 

the documentation, if that is what is 

wanted; don’t expect the Courts to 

fill in the blanks.  



COURTS REFUSE INJUNCTION TO 

PREVENT WINDING-UP PETITION 

In the construction-related matter 

of Wilson and Sharp Investments 

Ltd v Harbourview Developments 

Ltd [2014] EWHC 2875 (Ch), the 

Court refused to grant an injunc-

tion preventing an unpaid party 

from presenting a winding-up  

petition for monies owing. 

 

The winding-up petition was 

founded on four interim             

certificates totalling £1.2 million 

(of which some £902,500          

remained outstanding), issued 

under two building contracts 

based on the JCT Intermediate 

Building Contract with contractor's 

design, 2011 Edition. 

Whilst the Judgment primarily 

considered the Court's discretion 

regarding the restraint of winding-

up petitions through injunctions, 

the Court notably also considered 

the issue of "substantial and      

genuine" cross-claims, which are 

particularly common in construc-

tion disputes. Wilson having al-

ready acknowledged the exist-

ence of the debt to Harbourview, 

the Court was of the opinion that 

Wilson's alleged cross-claim was a 

"put-up job" designed to prevent 

Harbour view from issuing a 

winding-up petition. Accordingly, 

Wilson's injunction failed as the 

Court concluded that the debt 

arising under the interim certifi-

cates was not open to challenge 

and was payable. 

DISPUTE RESOLUTION 

COURT OF APPEAL FINDS STRENGTH OF CASE IRRELEVANT In the slightly unusual 

case HRH Prince Abdulaziz v Apex Global Management Ltd and another ([2014] 

UKSC 64), the Supreme Court dismissed an appeal against a Court of Appeal      

decision that upheld several case management decisions.  The Supreme Court 

commented that the strength of a party’s case on the ultimate merits is generally 

irrelevant when it comes to case management issues. With the possible exception 

of parties who had such a strong case that they would be entitled to summary 

judgment, the Court found it hard to see why the strength of a party’s case should 

affect the nature or the enforcement of directions and case management deci-

sions.   

GOOGLE AD-WORDS—ARE THE GLOVES COMING OFF? In the long-running Marks 

& Spencer (M&S) and Interflora dispute, the Court of Appeal (CoA) has recently 

overturned a previous High Court ruling that M&S infringed Interflora's trademark 

rights by purchasing and using Interflora's name as a Google Ad-Word. In a nut-

shell, Google Ad-Words allows advertisers to bid for specific words and phrases in 

order to appear above the organic listings on Google's search results. The High 

Court's previous ruling in respect of Interflora's Injunction to prevent M&S from 

continuing with its Ad-Words campaign was that it had an "adverse effect on the 

origin function of the Trade Marks" and found in Interflora's favour. The CoA    

upheld M&S' appeal of the High Court decision believing M&S' conduct to be a fair  

form of competition and has returned the case to 

the High Court to be re-tried. With Google's 

dominance in the market and the popularity of 

its Ad-Words service to advertisers looking to 

get ahead of the competition, a future finding 

in favour of M&S could have serious              

consequences on the landscape of competitive 

advertising!  



RESTRICTIVE COVENANTS: THE IMPORTANCE OF A WELL DRAFTED COVENANT The case of Prophet Plc v Huggett [2014] 

EWHC 615 (Ch) concerned a UK sales manager for a software developer in the fresh produce industry.  The non-compete 

clause in question sought to prevent the employee dealing in any way with companies in the fresh produce industry.  

Inexplicably, the clause then went on to include a proviso that the restriction only operated to prevent the employee 

from being so engaged in connection with any products 

with which he was involved whilst employed. As no      

competitor would ever be selling the claimant employer's 

actual products, a literal reading of the clause did not     

provide any protection at all. The High Court took the 

stance that it was prepared to treat this issue as a drafting 

error, which could be corrected by looking at what a      

reasonable person would have understood the parties to 

have meant by their use of the language. It went on to   

uphold the re-worded covenant. The Court of Appeal    

overturned this decision. It disagreed with the High Court's 

view that the clause was ambiguous and that there had 

been a drafting error. The only interpretation was the one 

that rendered the covenant useless. The employer had 

simply not thought through the extent to which its chosen 

words would in fact provide adequate protection. 

CONTACT US 

To discuss any of the issues raised in this Newsletter, do: 

Call for a telephone consultation on 020 3780 4820; 

Email us with an enquiry at info@hasolicitors.co.uk; 

Drop into the office to see us at 154-160 Fleet Street, London, EC4A 2DQ; or 

Visit us online at www.howatavraamsolicitors.co.uk. 
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