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What our clients are saying 

about us… 

“Selling the company that I 

founded 20 years ago was a 

stressful experience but  

Matthew, Niki and their team 

couldn't have done more to 

ease the process.  Their         

personal and no-nonsense    

approach demystified the legal 

process and got the job done 

with minimal fuss.”   

Stephen Alford,                     

Founder and former owner of 

Quality Clinical Reagents     

Limited  
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INVITATION TO ALL OUR READERS 

As well as keeping you updated this year, we’re here to provide practical 

advice on issues that affect your businesses.  Please do keep an eye out for 

our seminars and legal advice clinics and don’t hesitate to contact us with 

any legal queries, concerns or general comments on our newsletter… 

AND REMEMBER—PREVENTION IS BETTER THAN THE CURE! 

BITESIZE CHUNKS OF COMPANY, DISPUTE RESOLUTION & EMPLOYMENT LAW 

Seeking legal advice BEFORE things go wrong can save management time 

and disruption, minimise legal expenditure and help avoid costly court and 

tribunal battles.  We are here for the difficult times but, from experience, 

believe clients are best served by pro-active legal support during the       

quiet times. 

 



THE DANGERS OF COVERING FOR A 

DISQUALIFIED DIRECTOR  

A director of a construction  company 

based in South Devon has been     

disqualified as a director for 14 years 

for acting as a director whilst          

disqualified.  Whilst not in fact       

registered as a director at Companies 

House, the substance of the director’s 

role within the     company was found 

to breach the terms of the Order 

(namely not to promote, manage, or 

be a director of a limited                 

company).  In awarding close to the 

15 year maximum disqualification 

period, it should be noted that the 

director had 2 previous disqualifica-

tions on his record, which was no 

doubt a significant factor in the 

Court’s reasoning for the high       

penalty.   

 

Furthermore, for his part in  allowing 

the disqualified director to act in 

breach of his Disqualification Order, 

the company’s registered director 

was also disqualified for a period of 7 

years. 

 

This matter once again serves as a 

reminder to those who cover for   

disqualified directors and shows the 

requirement for self-policing of the 

disqualification regime.  

TERMINATING CONTRACTS—LOOK BEFORE YOU JUMP... Making the proactive 

decision to terminate a contract can be a daunting one as getting it wrong could lead 

to the other party claiming damages against you for wrongful termination.  The   

following pointers should be borne in mind when considering whether or not to 

terminate a contract: 

 

 How confident are you of your right to terminate and the consequences of 

getting this wrong? 

 How long has it been since the breach occurred? If some time has passed, could 

the other party argue that you have waived your right to rely on the breach or 

acquiesced in the conduct? 

 Carefully check whether any procedural requirements are specified in the    

contract for serving notice of termination, including notice periods, form of 

notice, and means of service.  Make sure that you comply strictly with those 

requirements and that you do so in a way that allows you to demonstrate    

compliance if required later.  A clear paper trail will be invaluable in the event 

of subsequent dispute. 

 If in doubt as to whether a breach is remediable, consider writing to the other 

party to propose that they cure the breach and gauge their response.  

 Where the breach is capable of remedy, consider whether the contract requires 

that the opportunity to remedy be provided and, if not, whether you in fact 

wish for the breach to be remedied so that the contract can continue. 

 

Where you are dealing with a foreign party or the contract is or has been performed 

out of jurisdiction, check whether there are any local law peculiarities that may 

override your rights. Even if the contract is governed by English law, there may be 

foreign mandatory laws that apply to protect a foreign contracting party, for        

example, Italian insolvency laws override English law contractual rights of             

termination once an Italian counterparty enters administration.  

 

Bear in mind that, if you attempt to terminate a contract without a valid right to do 

so (for example, because the breach was not in fact material), that wrongful         

termination may itself amount to a repudiation of the contract.  This would entitle 

the other party to elect whether to accept your repudiation (and sue you for       

damages for wrongful termination) or affirm the contract and insist on continued 

performance. 

COMMERCIAL LAW  



MUST AN ENGLISH FIRM SUE ITS          

SCOTTISH CLIENTS IN SCOTLAND?  

In a rare case concerning the allocation of 

jurisdiction between the constituent parts 

of the UK, the Court of Appeal (CoA) has 

considered the provisions of the Civil      

Jurisdiction and Judgments Act 1982 in the 

context of whether a defendant who lived 

and was domiciled in Scotland was          

required to be sued there.   

 

The case involved a claim by an English law 

firm, Hewitsons, for payment of its        

outstanding fees in relation to a probate 

matter.  Hewitsons issued proceedings in 

the English Courts, which the defendant 

sought to have transferred to Scotland. 

  

As the defendant was a consumer, the 

main issue for the defendant’s appeal was 

whether there was sufficient evidence that 

Hewitsons were involved in the provision of 

legal services in Scotland so as to require 

proceedings to be issued there.  Lord     

Justice Lewison considered on the evidence 

that they were not and that, despite       

arguments to the contrary, Hewitsons’ 

membership of an international network of 

firms did not infer otherwise.   

 

Accordingly, Hewitsons were correct to 

issue in the English Courts and the appeal 

(and second appeal) were both dismissed. 

DISPUTE RESOLUTION 

COMPELLED TO ARBITRATE IN RESPECT OF A CLEAR-CUT DEBT?   

As we know, the Court has a discretionary power to wind up a company 

based on its inability to pay its debts, as conferred by section 122(1)(f) of 

the Insolvency Act 1986.  

 

However, in the recent matter of Salford Estates (No.2) Ltd v Altomart Ltd 

[2014] EWCA 1575 Civ (8 December 2014), the Court of Appeal has held 

that, where the creditor's petition relies on a debt which is subject to a  

contractual arbitration clause, it was appropriate for the Court to exercise 

its discretion consistently with the spirit of the Arbitration Act 

1996.  Accordingly, the Court dismissed the Petition and compelled the par-

ties to resolve their dispute by their chosen method of dispute resolution.   

 

In reaching its decision, the CoA followed Halki Shipping v Sopex Oils [1997] 

EWCA Civ 3062 as to whether sufficient “dispute” exists for the purposes of 

the Arbitration Act 1996 where the company had not in fact admitted the 

debt but (in the petitioner’s clear view) had very limited prospects of       

success.  For those interested in the details, in coming to the pragmatic   

decision above, the CoA held that the mandatory stay of proceedings     

imposed by section 9 of the AA 1996 does not apply to a winding up peti-

tion, where the creditor's petition relies on a disputed debt which is subject 

to a contractual arbitration clause. 

 

In this case, the petitioner will be regretting the existence of an arbitration 

clause, which ultimately prevented the petitioner from relying upon a    

winding up petition in respect of a clear cut debt.  



 

SETTLING A CLAIM...BY MISTAKE?!   

In the   recent case of Bieber and others v Teathers 

Limited (in liquidation) [2014] EWHC 4205, the High 

Court considered whether an exchange of emails was 

sufficient to constitute a Settlement agreement. 

 

The facts of the matter are that, following email     

negotiations between the parties’ solicitors regarding 

the settlement sum to be paid to the Claimants, the 

Claimants accepted a settlement figure.  Within the 

acceptance email, the Claimants’ solicitors indicated 

that they would be circulating a draft consent order, 

which would bring the proceedings to a close.  The 

Defendant replied "Noted, with thanks" yet, upon 

receipt of the draft consent order, went on to draft 

and send to the Claimants a long and detailed       

settlement agreement which, amongst other things, 

provided for an indemnity from the Claimants to the         

Defendant in the event of third party claims.  The 

Claimants refused to sign the agreement. 

 

The Court was satisfied on the facts that (a) the      

parties had intended to reach a final and binding 

settlement on the exchange of emails, without the 

need to agree further terms; (b) whilst the underlying 

litigation was complex, there was no complexity about 

the settlement negotiations that could lead to a      

conclusion that settlement could only be reached 

when the parties had signed a further formal      

agreement; and most tellingly (c) contrary to a       

previous offer made by the Defendant, the offer that 

the Claimants accepted was not expressed to be 

“subject to contract” and could not be construed as 

impliedly including any such qualification. 

 

Whilst this decision has the potential to inspire      

ambush litigation, it does remind us of the Court’s 

wide case management discretion in respect of     

informal applications.  

DISPUTE RESOLUTION 

 

FORGOT TO MAKE THAT APPLICATION? WHO CARES?   

In the matter of Cutler v Barnet London Borough Council (2014) [2014] EWHC 

4445 (31 October 2014), the judge debarred a defendant from defending   

possession proceedings after she failed to comply with an unless order, and 

refused to hear her oral application for relief from sanction on the basis that it 

should have been made in writing and he had no discretion in the matter. 

 

Allowing an appeal, the High Court confirmed that an application for relief 

from sanctions does not in fact need to be made formally in writing and that 

an oral application for relief constituted an “effective”                                     

application.  Furthermore, it was found that the judge could have considered 

it appropriate to act on his own initiative. 

 

On a technical note, the judge commented that nothing in CPR 3.8 or 3.9    

stipulates that applications must be in writing.  He also stated that, by making 

the oral application for relief from sanctions, the defendant had, in effect, 

sought dispensation under CPR 23.3(2)(b) from the need to file an application 

notice, which it was felt the judge had the power to grant.  Finally, given the 

severe consequences of refusing the defendant’s application (namely losing 

her home), it was commented the judge should have balanced the CPR 3.9 

factors and considered proportionality and the overriding objective. 

 

Whilst this decision has the potential to inspire ambush litigation, it does    

remind us of the Court’s wide case management discretion in respect of     

informal applications. 



UNPAID COMPANY DIRECTOR FOUND TO BE AN EMPLOYEE 

In Stack v Ajar-Tec Ltd [2015] EWCA Civ 46, the Court of Appeal   

considered whether a shareholder and director who performed 

work for a company for at least three years without pay, was its 

employee and worker. 

 

Stack was one of three shareholders who provided work for ATD Ltd 

for 80% of full time but continued working for his other business. 

No employment contracts were completed or signed. When        

relations between the directors deteriorated in 2009, Stack’s       

directorship from the company was termination. Three points to 

note were: 

  

 Stack was never paid for his work; 

 Stack never sought payment; 

 The company’s accounts reflected no liability to pay him. 

 

Stack lodged claims for constructive unfair dismissal and               

unauthorised deductions from wages in an employment tribunal. 

There was dispute over his employment status.  The case went to 

the Court of Appeal; it found that it was open to the employment 

tribunal to imply a term that the director would be paid a                

reasonable rate from a reasonable starting date in order to give 

business reality to the arrangements.  

 

This case underlines the difficulties of establishing the most       

fundamental concept of employment law: employment status, in 

the absence of a formal agreement. It further demonstrates that, 

provided that there is a legal obligation on the employer to pay 

them, directors or shareholders will not necessarily need to have 

received pay in order to be employees.  

 

EMPLOYMENT LAW  

WOMEN AT WORK  

At the end of October 2014, George Osborne proudly          

announced that there are 67% of women of working age are 

now in jobs; the highest figure ever recorded!  Interestingly, 

the Department of Business Innovation and Skill produced a 

progress report simultaneously, stating that the UK has the 

eighth highest equal pay gap in the EU which, in part, is due to 

the high level of women in employment in the UK.   

 

We’ve a long way to                                                                          

go yet George! 

TUPE: THE CORRECT ASSIGNMENT OF EMPLOYEES  

The recent case of London Borough of Hillingdon v Gormanley and others UKEAT/0169/14, served as a useful reminder of how easy it 

is to go wrong when deciding which employees transfer on a service provision change. This case concerned three managerial       

employees of the same family who carried out painting and decorating work for the housing stock operated by the London Borough 

of Hillingdon.  

 

The Employment Appeal Tribunal (EAT) overturned the Employment Tribunal’s decision that the employees were assigned to a 

grouping of employees that transferred to the client on a service provision change.  

 

The Employment Tribunal (ET), said that the ET should have considered the organisational framework within which the employment 

relationships of the employees took effect and what the employees were required to do under their contracts. This provides helpful 

guidance when dealing with managerial employees who may be involved in both servicing the client and running the business.   



CONTACT US 

To discuss any of the issues raised in this Newsletter, do: 

Call for a telephone consultation on 020 3780 4820; 

Email us with an enquiry at info@hasolicitors.co.uk; 

Drop into the office to see us at 154-160 Fleet Street, London, EC4A 2DQ; or 

Visit us online at www.howatavraamsolicitors.co.uk. 

 

DO EMPLOYERS REALLY KNOW THE MEANING OF REDUNDANCY?  

If not, it is crucial that they do for the purposes of establishing a fair          

dismissal. The question that was posed in the case of EXOL Lubricants Ltd v 

Birch and another UKEAT/0219/14, was: When employees lost the benefit of 

free parking near their homes, was this a place of work redundancy? The 

answer delivered by the Employment Appeal Tribunal (“EAT”) was a         

resounding no.  

 

The case concerned two delivery drives who, for several years, had been 

entitled to park their HGVs overnight at a secure facility near their homes in 

Stockport; the place of work stipulated in their employment contracts was 

Wednesbury where the depot for loading was located. As part of a costs 

saving exercise, the employer withdrew the arrangement entitling the      

drivers to park near their homes and subsequently dismissed the drivers on 

the grounds of redundancy    owing to the fact that the company had ceased 

carrying on business in Stockport.  

 

The dismissal by the employer was found to be unfair by the EAT on the basis that there was no redundancy situation; the     

employer still required delivery drivers and the drivers’ place of work both contractually and, in fact, had always been      

Wednesbury. This was not a workplace closure. 

 

This case serves as a useful reminder of the proper test in determining where the employee is employed for redundancy         

purposes. The employer must have regard to the contractual provision defining “place of work” and to the factual circumstances 

including the connection that the employee may have with a depot or head office.  

 

It would seem that, had the employer sought to justify the dismissals on the grounds of “Some other Substantial Reason,” owing 

to business based reasons, as opposed to redundancy, the result may well have been different.  

 

mailto:Matthew.Howat@hasolicitors.co.uk

