
LEGAL BITES 

What our clients are saying 

about us… 

“I cannot recommend Howat   

Avraam Solicitors highly 

enough.  Their level of      

integrity, professionalism 

and legal/negotiating skills 

gives us great comfort that 

our work is in good 

hands.  They are a true    

asset to our business.”   

Credit Manager,                     

Recruitment Company  
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HAPPY NEW YEAR TO ALL OUR READERS! 

As well as keeping you updated this year, we’re here to provide        
practical advice on issues that affect your businesses.  Please do keep 
an eye out for our seminars and legal advice clinics and don’t hesitate 
to contact us with any legal queries, concerns or general comments on 

our newsletter.  

BITESIZE CHUNKS OF COMPANY, DISPUTE RESOLUTION & EMPLOYMENT LAW 

 
START THE NEW YEAR OFF WITH A HOWAT AVRAAM DETOX  

 
Are you suffering from bloated or unenforceable contracts?  Carrying 
too much weight on your payroll?   Suffering from sluggish creditors?

What better way to start the year than a Howat Avraam Detox           
(aka our HA Legal Healthcheck!).   

It is fundamental for businesses to have up-to-date commercial and         
employment contracts, policies and processes in place to not only     

ensure an entitlement to payment for its services but also to enable 
profitable growth in a dispute free environment.  

We will review, amend and update your internal and external                    
documentation to ensure that you have a solid commercial platform 

from which to grow your business.   



PUBLIC NATURE OF TWITTER 

COULD JUSTIFY DISMISSAL 

In the case of Game Retail Ltd v 

Laws UKEAT0188/14, the Employ-

ment Appeals Tribunal (“EAT”) has 

suggested that, Twitter is more 

public in nature than Facebook, 

making dismissals relating to 

offensive tweets easier to defend 

for employers than a similar     

facebook status. 

This case concerned an employee 

of Game Retail Ltd, Mr Laws, who 

tweeted a number of “personal” 

tweets containing expletive and 

obscene language. Mr Laws was 

immediately dismissed for gross 

misconduct and went on to raise a 

claim for unfair dismissal.  

Whilst the Employment Tribunal 

upheld Mr Laws’ claim for unfair 

dismissal, the EAT found that the 

tribunal had failed to take account 

of the public nature of Twitter 

particularly given the fact that Mr 

Laws was followed by 65 of his 

employer’s stores. 

The EAT declined to comment 

EMPLOYMENT LAW  

generally on dismissal for misuse of 

social media; however, there is much 

that employers can take away from 

this case from a practical perspective. 

Employees should be reminded that 

personal and work related accounts 

should be created separately and em-

ployers need to be explicit about their 

expectations as to the use of social 

media and the ramifications of any 

misuse. 

THE TERRITORY OF WHISTLEBLOWING 

CLAIMS In Smania v Standard Char-

tered Bank UKEAT/0181/14, an Italian 

banker, worked in Singapore; his em-

ployment was subject to Singaporean 

law and his only connection to the UK 

was that his employer’s headquarters 

were there. Mr Smania attempted to 

bring whistleblowing claims in the UK 

as he believed that he had suffered 

detriment and/or been dismissed as a 

result of his aLleged disclosures.  

The EAT held that the tribunal did not 

have jurisdiction as there was insuffi-

cient connection to the UK. The tribu-

nal is generally unlikely to depart 

from the territorial jurisdictional test 

applied to unfair dismissal claims un-

less there is a reasoned basis to justify 

any departure.  

 

IS OBESITY A DISABILITY? In the Danish 

case of Kaltoft v Municipality of Billund 

(Case C-354/13), the European Court of 

Justice (“ECJ”) decided that a worker 

with long-term obesity might be       

regarded as disabled though it was a 

matter for national courts (e.g. employ-

ment tribunals) to determine whether 

the conditions required for obesity to 

be a disability are met.  There is no   

express provision under EU law which 

prohibits discrimination on the ground 

of obesity; however, obesity could   

constitute a disability where it limits 

the worker’s participation in day-to-day 

life e.g. reduced mobility.  

In this case, the morbidly obese child-

minder claimed that he had been     

dismissed because of his obesity which 

amounted to unlawful discrimination. 

The ECJ was quick to point out that the 

focus should be on whether the       

condition hinders full and effective   

participation in working life. It would be 

for the Danish court to determine 

whether this employee’s obesity met 

the conditions necessary for it to 

amount to a  amount to a disability.  



ENTRPRENEURS’ RELIEF UPDATE  

The First-tier Tribunal (Tax        

Chamber) has allowed a claim for 

entrepreneurs' relief by the former 

director of a company on the basis 

that he was an employee of that 

company after he resigned from it, 

but not a director or shadow       

director of it. 

The tribunal found that the work 

that he undertook between        

resigning his directorship and      

selling his shares was significant 

and went beyond that which might 

be expected of a former director 

who retained a significant        

shareholding. 

The grey issue of qualification for 

entrepreneurs' relief continues... 

POUND SHOP DIRECTORS PAY HIGH PRICE FOR LACK OF ACCOUNTING    

RECORDS A lack of financial records is amongst the most common grounds 

for director disqualification, however, rarely comes with a disqualification 

period of 10 years. 

A Court decision in Stockport in the last week has resulted in 2 directors of a 

retail business operating in Stockport, Manchester, Liverpool and Warrington 

being disqualified from acting as company directors for 10 years each, for 

failing to ensure the company preserved or delivered up adequate             

accounting records. 

An investigation by the insolvency Service found that the directors entered 

into a transaction on 25 January 2012, the date the company stopped       

trading, which transferred the assets (mainly stock, some of which was     

subject to retention of title), to a company owned by the wife of one of the 

directors as repayment of a debt stated by the directors to have been owed 

to a connected company. No evidence of this debt was ever produced. As a 

result of this transfer, these assets were not made available to the creditors 

nor could the holders of the retention of title recover their goods. 

Commenting on the case, the Insolvency Service added: "Directors have a 

duty to ensure that their companies maintain proper accounting records, 

and following insolvency, deliver them to the office-holder in the interests of 

fairness and transparency. Without a full account of transactions it is        

impossible to determine whether a director has discharged his duties 

properly, or is using a lack of documentation as a cloak for impropriety". 

COMMERCIAL LAW  



SETTLEMENT AGREEMENT NOT WORTH THE PAPER IT’S       

WRITTEN ON In the recent decision in Mionis v Democratic Press 

SA [2014] EWHC 4104 (QB) (5 November 2014) the High Court 

has found that a clause in a settlement agreement was too vague 

and uncertain to be enforceable, therefore, it could not hold the 

defendants to be in breach of its provisions. 

In a libel action, the parties had entered into a settlement agree-

ment which included an undertaking by the defendants not to 

publish any articles or statements which "refer" to the claimant 

or his "immediate family". The claimant subsequently alleged 

that the defendants were in breach of its terms by publishing 

articles in which he was not named but could be identified      

because he was so closely associated with the underlying story. 

He sought an injunction to enforce the provision in the         

settlement agreement. 

The judge construed the clause as embracing indirect references 

as well as direct ones. However, he stated that the clause also 

needed to be construed in the context of the relevant             

background. This included the defendants' duty to report        

accurately and fairly on the story in question. The judge          

concluded that the difficulties of interpreting the scope of the    

restrictions imposed by the clause (and, in particular, what might 

amount to an indirect reference), that would arise almost every 

time an article on that subject was contemplated, rendered the 

clause too vague and uncertain to be enforceable. He              

emphasised that "what a contracting party is required to do or to 

refrain from doing needs to be spelt out clearly, and especially so 

when it is sought to limit the right to communicate information 

and ideas." As a result, he could not hold the defendants to be in 

breach of the terms of the settlement agreement. 

COMMERCIAL LAW: SETTLEMENT SPECIAL 

WHEN IS A SETTLEMENT NOT A SETTLEMENT? In the 

matter of Dufoo v Tolaini and others, the Court of  

Appeal (CoA) has found that a settlement reached by 

two of the three Applicants in a claim was not a valid 

basis for holding that they should not be made to 

contribute to the costs of the third Applicant who 

continued the proceedings and ultimately lost. 

The background to the matter is that, following a    

fall-out between the three Applicants shortly before 

trial, two of the Applicants entered into a "no costs" 

settlement with the Respondent. Upon losing at final 

trial, the continuing Applicant was ordered to pay 

80% of the Respondent's costs, with no contribution 

to be made by the other two Applicants. 

The continuing Applicant appealed on two grounds, 

the second of which was that the Judge should have 

ordered that the other two Applicants should be 

made to contribute towards his costs liability to the 

successful Respondent. 

Jackson LJ upheld the Appeal and decided that the 

trial Judge should have made an order requiring the 

two Applicants who had settled to make a               

contribution towards the costs for the period when all 

three Applicants were advancing the same 

(unsuccessful) case against the Respondent. The case 

was remitted to the trial Judge for a final assessment 

of the appropriate contribution. 



PANORAMA INJUNCTION APPEAL      

REFUSED The Court of Appeal has       

refused an application to appeal the  

refusal of an injunction to restrain the 

broadcast of a BBC Panorama               

programme. 

The Court of Appeal refused the           

application by undercover journalist, Mr 

Mazher Mahmood, to appeal Sir David 

Eady's refusal to grant an injunction to 

restrain the broadcast of a BBC            

Panorama programme to protect details 

of Mr Mahmood's current physical      

appearance. It did not consider that the 

Judge had committed an error of         

principle or reached a conclusion outside 

the ambit of conclusions that a judge 

could reasonably reach, being the only 

grounds on which the Court of Appeal 

could interfere. 

Among other things, the claims, under 

Articles 2 and 3 of the European          

Convention of Human Rights, had been 

raised late in the day and Mr Mahmood 

had himself published photographs of        

himself. The Court of Appeal                 

distinguished the injunction in relation to 

Jon Venables, which involved the full 

identification of someone who had never 

been identified before. 

Mahmood v British Broadcasting          

Corporation and another [2014] EWCA 

Civ 1567, 11 November 2014. 

DISPUTE RESOLUTION 

BE CAREFUL WHO YOU SUE! In the recent case of Alock v Park Business 

Centres Ltd, Liverpool County Court (4 September 2014), the County Court 

has struck out, as an abuse of process, an action against a defendant 

(Park Business Centres) which, it held, should have been sued in earlier 

proceedings. 

Following an injury at a business premises, the claimant (C) issued      

proceedings against six defendants, two of which were in the same     

corporate group as Park, but not including Park.  It was only after three 

of the defendants applied to strike out the first proceedings 

(alternatively summary judgment) that C applied to add further           

defendants, including Park. The three defendants obtained summary 

judgment against C and the first proceedings were dismissed. 

Rather than appeal this decision, C started a new claim against Park, 

which Park immediately sought strike out on the basis that it should have 

been sued in the first proceedings. The Judge agreed with Park in finding 

that this was a rare case in which a second set of proceedings against a 

different defendant amounted to an abuse of process and should be 

struck out because of C's unjustifiably over-cautious approach to adding 

Park as a defendant in the first proceedings, in contrast to its general 

willingness to sue multiple defendants.  

It is not uncommon for parties to struggle in ascertaining which of a 

group of companies is the correct defendant to issue against. Whilst   

sympathetic to this difficulty, this decision serves as a reminder to take 

care in choosing the correct defendant and be aware that,                     

notwithstanding the additional costs issues that will invariably arise,   

going for the wrong defendant could be fatal to a subsequent claim 

against the right one. 



PART 36 UNCERTAINTY CONTINUES  In yet another 

departure from the strict interpretation of Part 36, the 

Commercial Court has refused to apply the usual Part 36 

costs consequences, believing it would be unjust to do 

so given the “exceptional circumstances” of the 

matter.  By way of background, a Part 36 offer is a   pre-

scribed form of settlement offer which, if rejected, has 

significant costs consequence upon the declining party 

if they subsequently fail to beat that offer at final trial. 

In the matter of Ted Baker plc and another v AXA       

Insurance UK plc and others [2014] EWHC 4178 (Comm), 

the claimants succeeded in relation to the preliminary  
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issues on liability but ultimately failed to obtain a money judgment more advantageous than any of the defendants' three 

settlement offers, including a Part 36 offer made at an early stage of the action. 

The Court held there were exceptional circumstances that meant it would be unjust for the claimants to pay the entirety 

of the costs of the preliminary issues, notwithstanding the defendants' offers.  It was commented that the fact that a    

defendant may make a Part 36 offer does not give him carte blanche to run any defence whatsoever, so as to entitle him 

necessarily to expect that the Part 36 consequences would automatically apply to those issues on which the defendant 

lost. 

This case shows the continuing importance of proportionality in litigation and that a party’s general conduct within the 

litigation is always under scrutiny and can override established assumptions on, amongst other things, costs.  
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