
LEGAL BITES 

What our clients are saying 

about us… 

“Howat Avraam Solicitors are 

the go to lawyers for pro-active 

and practical legal advice. Their 

ability to apply their legal      

expertise to the commercial 

realities of my business and 

understand the fine balance 

between business common 

sense and legal protection, has 

proved invaluable. Any business 

fortunate enough to have 

Howat Avraam in its corner is a 

winner.”  

Chris Stratos , Director of CM 

Delta Limited  

IN THIS ISSUE: 

 “SUBJECT TO VARIATION” TERMS IN EMPLOYMENT CONTRACTS (2) 

 COMPENSATION LIMITS EMPLOYERS SHOULD BE AWARE OF (2) 

 DISABILITY DISCRIMINATION SPECIAL (3) 

 PGs—GORDON RAMSEY IN TROUBLE WITH THE IN-LAWS? (4) 

 LEGAL BRIEFING - “SECURITY FOR COSTS” EXPLAINED (5) 

 DIRECTOR DISQUALIFICATION—FINE WINE SCAM  (6) 

INVITATION TO ALL OUR READERS 

As well as keeping you updated this year, we’re here to provide        

practical advice on issues that affect your businesses.  Please do keep 

an eye out for our seminars and legal advice clinics and don’t hesitate 

to contact us with any legal queries, concerns or general comments on 

our newsletter… 

 

AND REMEMBER—PREVENTION IS BETTER THAN THE CURE! 

 

BITESIZE CHUNKS OF COMPANY, DISPUTE RESOLUTION & EMPLOYMENT LAW 

Seeking legal advice BEFORE things go wrong can save management 

time and disruption, minimise legal expenditure and help avoid costly 

court and tribunal battles.  We are here for the difficult times but, from 

experience, believe clients are best served by pro-active legal support 

during the quiet times. 



“SUBJECT TO VARIATION” TERMS IN EMPLOYMENT CONTRACT 

ARE NOT A CARTE BLANCHE FOR EMPLOYERS 

 

There have been numerous cases concerning contractual provisions 

that purport to give employers a unilateral right to vary terms of 

employment. Time and time again, the decisions have shown that 

merely stating that terms are “subject to variation” will not        

normally be sufficient. The recent case of Hart v St Mary’s School 

(Colchester) Ltd UKEAT/0305/14 has provided further confirmation 

that employers attempting to impose changes pursuant to a        

variation clause may find themselves in difficulty. 

 

Mrs Hart was a teacher at the school and was employed on a part-

time basis, three days a week. She did not have contractual fixed 

hours but her contract did require Mrs Hart to work at such times 

as necessary, in the reasonable opinion of the headteacher, for the 

proper performance of her duties. There was a further clause which 

stated that, for part-time staff, working hours may be "subject to 

variation, depending upon the requirements of the school           

timetable". 

 

In 2013 the school decided to change its timetable so that           

particular core subjects could be taught in the mornings. This      

required some changes to working hours, and Mrs Hart was invited 

to spread her working hours over five days, rather than three. A 

consultation process followed, but the parties could not reach any 

agreement. Mrs Hart did not want to work on Fridays, in particular, 

due to family commitments. The school’s insistence on the changes 

resulted in Mrs Hart resigning and raising a claim for constructive 

dismissal against the school. 

 

The Employment Appeal Tribunal found that the school’s             

imposition of the change to Mrs Hart’s working hours constituted a 

breach of her employment contract; the variation clause was not 

sufficiently clear or unambiguous to allow for unilateral change.  

 

This case re-affirms the point that although employers often    

reserve a general right to vary the contract, tribunal will rarely 

enforce such clauses. Caution should be exercised by employers 

seeking to rely on variation clauses to make significant changes.   

EMPLOYMENT LAW  
 

EMPLOYMENT LAW CHANGES PROPOSED BY LABOUR 

The labour party has been quick to set out its position for       

employment law reforms “if elected”. Placing focus on paternity 

law and having commented that financial pressures mean only 

55% of new fathers take their two weeks’ entitlement, it 

has indicated that they would: double the amount of 

paid paternity leave from two to four weeks; and increase      

statutory paternity pay from £138.18 a week to £260 a week. 

Labour has also pledged to consider granting workers a statutory 

right to request that, where there is a “business succession”, 

workers have the statutory right to request that a business 

moves into employee ownership. 

 

CHANGING COMPENSATION LIMITS AND PAYMENTS FOR 

THAT EMPLOYERS SHOULD BE AWARE OF Various compensa-

tion limits and maximum weekly payment will increase on 6 

April 2015 under the Employment Rights (Increase of Limits) 

Order 2015 (SI 2015/226). The most noteworthy for employers 

are, as follows: 

The limit on compensation for unfair dismissal will increase 

from £76,574 to £76,574; the recent legislation change      

providing that for employment terminations on or after 29 July 

2013, the maximum compensatory award is the lower of, the 

above cap or 52 weeks’ pay, remains unchanged.  The           

maximum amount of a week’s pay used to calculate statutory 

redundancy payments and various awards, also rises from £464 

to £475. Keeping abreast of changing compensation limits and 

statutory minimum payments for employees can help          

employers to determine appropriate termination payments.  



   EMPLOYMENT LAW 
     DISABILITY DISCRIMINATION 

BONUS SCHEME LINKED  TO ATTENDANCE: EMPLOYERS BEWARE 

In the case of Land Registry v Houghton and others UKEAT/0149/14, one 

of the rules under the terms of the Land Registry’s discretionary bonus 

scheme, was that any employee who received a formal warning in    

respect of sickness absence during the relevant financial year, was not 

eligible to receive a bonus. When five claimants, all disabled, were     

absent due to sickness during the 2012 financial year, they received  

warning which rendered them ineligible for bonus. 

The Employment Appeal Tribunal (“EAT”) upheld the Employment      

Tribunal’s decision; the absences leading to the warning were disability-

related and the warning automatically disentitled the claimants to the 

bonus. This was clearly sufficient to amount to unfavourable treatment 

in consequence of disability. Without the disability, each claimant would 

not have had the same level of sickness absence, and that is why the 

bonus was not paid. 

The EAT found that, the fact that the Land Registry was unaware of the 

claimants’ disabilities was irrelevant as there was knowledge as to the 

claimants’ disability-related absences. The EAT also found that there was 

an absence of valid justification for the disability discrimination that had 

occurred.  Employers should take care to ensure that flexibility is     

maintained in bonus schemes that are linked 

to attendance. Rigid schemes are likely to lead 

to employers withholding payment in         

circumstances which could be deemed to be 

discriminatory.  

EMPLOYERS’ DUTY TO MAKE REASONABLE ADJUSTMENTS 

A large number of disability cases concern employees on 

long-term sickness absence and the steps that employers 

should take to help them to return to work. The recent case 

of Doran v Department for Work and Pensions 

UKEAT/0017/14 illustrates that, generally, for an employer's 

duty to make adjustments to be triggered, there must be an 

indication that the employee might be fit to return to work 

at some point. 

The Employment Appeal Tribunal has held that an             

employer's duty to make reasonable adjustments was not 

triggered where a sick employee had not given any sign that 

she would be returning to work. The employee had given 

the impression that she would not be able to return any 

time soon, and her medical certificates continued to state 

that she was unfit for work. 

It is crucial that employers are fully aware of what             

reasonable adjustments are in the context of disability    

discrimination and that they are able to identify when a 

business may need to make them. Failure on both counts, 

could amount to disability discrimination.  

What are the penalties for failing to comply with disability 

discrimination laws? Discrimination legislation imposes a 

duty on businesses to make reasonable adjustments to 

premises or working practices where a disabled job           

applicant or employee is placed at a substantial                 

disadvantage. Failing to comply with this duty is a form of 

disability discrimination. There is no limit to the amount of 

compensation that can be awarded for a successful disability 

discrimination claim. 

Adjustments a business may be required to make The    

reasonable adjustments that a business may be required to 

make will depend on the facts of the individual situation. 

However, examples include: 

 Making adjustments to premises. 

 Providing information in accessible formats.  

 Transferring a disabled employee to a new role. 

 Altering the disabled person’s hours of working or   

training.  

 



DIFFICULTIES WITH THE IN-LAWS? GORDON        

RAMSEY HELD TO BE BOUND TO A PERSONAL    

GUARANTEE BY HIS FATHER IN LAW  A recent High 

Court case between Gordon Ramsey and his father in 

law illustrates that an agent (the father in law) may 

bind his principal to an agreement by use of a         

signature machine, provided the agent has the       

appropriate authority to use the machine. The Court 

held that the father in law had sufficient authority to 

enter into a personal contract of guarantee and     

indemnity using a signature machine on Gordon    

Ramsey's behalf. 

 

Family ties aside, the parties' relationship was one of 

trust which lasted for over two decades, and it was 

held that the father in law had not exceeded his     

authority in the particular circumstances. 

 

This case is a useful reminder for principals that they 

should create a clear record of the scope of their 

agents' authority in order to avoid and/or manage 

similar disputes.  If they don't, they could be on the 

hook for more than they bargained for. 

 

TACTICAL BANKRUPTCY—DON’T KEEP SECRETS 

FROM THE OFFICIAL RECEIVER!  Having declared   

himself Bankrupt on 29 February 2012, the individual 

involved would usually have been released from the 

Bankruptcy restrictions a year later on 28 February 

2013.  Instead, following an investigation by the Insol-

vency Service, it transpires that the individual failed to 

disclose a number of assets to the Official Receiver 

and has accordingly been forced to give a “Bankruptcy 

Restrictions Undertaking” for 9 years – until 2022! 

 

In addition, the individual cannot manage or control a 

company during this period without leave of the 

Court.  The Official Receiver’s investigation concluded 

that the individual ought to have known that he had a 

duty to reveal the assets in question to his Trustee, 

the Official Receiver, and therefore failed in 

his disclosure obligation. 

 

It is not uncommon for individuals to tactically declare 

themselves Bankrupt to avoid circling creditors.  This 

case serves as a reminder that, if you do so, you need 

to be prepared to face the consequences and bare all 

to the Trustee in Bankruptcy (in this case the Official 

Receiver).  

DISPUTE RESOLUTION 

 

WHO NEEDS A SIGNATURE TO PROVE A BINDING CONTRACT? The High 

Court has held that a buyer’s conduct in respect of a contract for the supply of 

cotton was sufficient to bind that buyer to the contract, despite its failure to 

follow the acceptance process detailed in the contract itself. 

 

In summary of the facts, the draft contracts contained a signature block which 

included the words "accepted [buyer]" and a requirement that the buyer   

return a signed copy.  The buyer did not sign the contracts but did convey 

numerous instructions to the seller, asking it to set the purchase price of the 

cotton, in accordance with the contract, which the seller did. 

 

The buyer subsequently argued that, because it had failed to follow the     

process detailed within the contract, there was no valid acceptance of the 

seller's offers and no contract was formed. 

 

Applying the authority of Maple Leaf Macro Volatility Master Fund v Rouvroy 

[2010] 2 All ER 788 CA, theJudge held that the presence of the word 

"accepted" above the space for signature combined with the reference to the 

signed copy to be returned did not "introduce either prescription or condition-

ality".  Furthermore, even if it had, the prescribed acceptance terms are there 

for the benefit of the offeror who is at liberty to waive or vary the terms.  

 

It was therefore held that, even if the buyer's acceptance was not in the     

prescribed form, either (a) the seller had unequivocally waived that            

requirement through its subsequent emails; or (b) the seller was entitled to 

treat the buyer’s communications as a counter-offer to contract on those 

terms, which the seller accepted in correspondence. 

 

Once again, this case shows the Courts’ willingness to look behind a contract 

and to analyse and enforce the parties’ conduct.  Take special care when   

negotiating contractual terms… 



WHAT IS SECURITY FOR COSTS? An  

Order for security for costs protects a 

party against the risk that it will win at 

trial and be awarded its costs, but will 

then be unable to enforce the costs  

Order against the unsuccessful party. 

 

The Order requires a party to physically 

pay money into the Court’s account or 

provide a bond or guarantee as securi-

ty in respect of their opponent’s costs. 

Until this security is provided, the claim 

is “stayed” (i.e. placed on hold) and the 

effect of the Order is to provide a fund 

against which the successful party can 

recover the costs that it may later be 

awarded within the litigation. 

 

Security for costs is particularly          

important for Defendants who, unlike 

Claimants, do not have the luxury of 

choice as to whether they will get      

involved in proceedings and incur 

the costs involved.  Therefore, unless  

the Defendant rolls over and admits the 

claim, persuades the Claimant to        

discontinue the claim or reaches a     

commercial settlement, the Defendant 

is forced to defend the claim and incur 

the costs of doing so. 

 

If a party has reasonable prospects of 

defending litigation successfully and 

there are concerns about the oppo-

nent’s financial position or how a costs 

Order might be enforced, that party 

should consider applying for security 

for costs. 

 

Notwithstanding the above, it would be 

remiss not to comment that security for 

costs applications are a valuable tactical 

weapon within litigation as the threat of 

having to pay a substantial amount of 

money into Court often helps focus the 

receiving party’s attention on the merits 

(or otherwise) of their case, which can in 

itself inspire settlement. 

SECURITY FOR COSTS BRIEFING 

WHO AND AGAINST WHOME CAN SECURITY 

FOR COSTS BE OBTAINED? More often than not,  

it is those defending litigation who will apply            

for security for costs, however, security may be 

granted to a Claimant that is faced with a coun-

terclaim (and is therefore a Defendant in respect 

of the counterclaim) or a Claimant who becomes 

a Respondent on an appeal. 

 

As a general assumption in this and our           

subsequent legal updates, it is the Defendant  

that is the party bringing security for costs      

application and the Claimant that is the           

Respondent to the application. 

 

There are three main types of application for 

security for costs: 

 Applications against Claimants and Appellants;        

 Applications by Defendants against someone 

other than the Claimant (i.e. a third party); or 

 Applications against any party who has failed 

to comply with a rule, practice direction or 

relevant pre-action protocol. These applica-

tions may be initiated by the Court or by      

application by a party in the litigation. 

 

Note that security for costs can only be sought in 

respect of actual litigation or arbitration          

proceedings and is not available pre-

action.  Unfortunately, it remains that there is  

little protection for Defendants in respect of pre-

action costs, other than to tactically down tools 

and invite the Claimant to issue or back away. 

 

Note also that, for fear of restricting access to 

justice in respect of lower value or straight-

forward claims, security for costs is not                

available for claims which has been allocated to 

the small claims track (i.e. under £10,000).  

GROUNDS FOR APPLYING FOR SECURITY 

FOR COSTS The Court has an extremely 

wide  discretion to order security for costs, 

which is principally governed by Part 25 of 

the Civil Procedure Rules.  The below are 

examples of situations where the Court has 

been satisfied in awarding security for costs: 

 Where the Claimant has taken steps in   

relation to his assets that would make it 

difficult to enforce an Order for costs                              

against it by, for example, dissipation of 

assets or the transfer of assets overseas 

or to places unknown to the Defendant 

(CPR 25.13(2)(g)).  

 Where there is reason to believe that 

the Claimant company will be unable to 

pay the Defendant's costs if ordered to do 

so, whether the company is incorporated 

inside or outside Great Britain (CPR 25.13

(2)(c)). 

 Where the Claimant is resident out of the 

jurisdiction and outside the states        

covered by the Brussels or Lugano Con-

ventions or the EU's Jurisdiction and Judg-

ments  Regulation. 

 Where the Claimant has failed to give its  

address in the Claim Form, has given an    

incorrect address (CPR 25.13(2)(e)) or has 

changed its address since the claim was    

commenced with a view to evading the     

consequences of the litigation (CPR 25.13

(2)(d)).  Note that a plausible explanation 

may exist to justify the Claimant’s actions 

and establishing an evasive desire is often 

difficult to prove. 

 Where the Claimant is acting as a nominal 

Claimant (i.e. rather than as a representa-

tive under CPR 19), and there is reason to 

believe that it will be unable to pay the 

Defendant's costs if ordered to do so (CPR 

25.13(2)(f)).  

 Where a Solicitor's client applies for    

assessment of the Solicitor's bill of costs 

(section 70(3), Part III, Solicitors' Act 

1974), the Solicitor can obtain an                

Order for security for the costs of the 

assessment.  If the client then fails to 

comply with the order for security, he can 

be debarred from contesting the         

assessment. 



CONTACT US 

To discuss any of the issues raised in this Newsletter, do: 

Call for a telephone consultation on 020 3780 4820; 

Email us with an enquiry at info@hasolicitors.co.uk; 

Drop into the office to see us at 154-160 Fleet Street, London, EC4A 2DQ; or 

Visit us online at www.howatavraamsolicitors.co.uk. 

MAXIMUM DIRECTOR DISQUALIFICATION FOR FINE WINE SCAM         

Following an investigation by the Insolvency Service, the former director 

of Bordeaux Fine Wines Limited, a company which sold wine to members 

of the public, has been disqualified until 2030 for failing to purchase at 

least £9.3 million of wine pre-sold to investors.  His disqualification means 

that he is unable to promote, manage or direct a limited company for 15 

years, being the maximum disqualification period available. 

 

The director accepted his disqualification by way of undertaking, having   

admitted to failing to purchase and/or allocate at least 1,750 cases of 

wine to satisfy purchases made by his customers and to having received 

dividends from the company totalling over £10 million.  The director’s 

dividends were, incidentally, in excess of the value of the wine that the 

company ought to have purchased for its customers and shows the scale 

of the director’s misconduct. 

BREACH A DISQUALIFICATION ORDER AT YOUR PERIL   A disqualified director from West Yorkshire has recently been handed a further 

ban of 11 years.  Despite his disqualification, the disqualified director continued to act as a director of his new business and failed to   

resign as a director at Companies House.  The investigation also found that the new business had traded to the detriment of HMRC, who 

were owed over £176,000, whilst cash of over £97,000 was withdrawn from the company’s bank account and not accounted for by the 

director. 

 

The Insolvency Service remain vigorous in their pursuit of directors who ignore their disqualification undertakings and continue to act as 

directors (or in the management of a business in breach of the terms of their disqualification).  If in doubt, seek advice on applying 

for leave to continue to act as a director, despite disqualification.  

DIRECTOR DISQUALIFICATION 
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